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| . PROCEDURAL HI STORY AND POSI TI ONS OF THE PARTI ES

This case is an outgrowth of a consuner conpl ai nt
that was first brought to the attention of the New Hanpshire
Public Utilities Conmm ssion (Commi ssion) in 1997,
Conpl ai nants Ann and Tim Cuillenette are residents of Bedford
and customers of Public Service Conpany of New Hanpshire
(PSNH). They allege that voltage fluctuations in the service
provided to their residence by PSNH have resulted in extensive
damage to their personal property.

The Staff of the Conmm ssion conducted an i nformal
investigation. On July 11, 2000, Conm ssion Chief Engineer
M chael D. Cannata advi sed the conpl ai nants of his
determ nation that the problens at their home were not the

result of "inproper system conditions or operations on the

part of PSNH." In light of further communications with the
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conpl ai nants, noting their disagreement with this concl usion,
M. Cannata requested that the Conm ssion open this docket and
conduct a formal investigation pursuant to RSA 365:1. PSNH
filed a response on January 5, 2001, denying "the contention
that the quality of electric service provided by PSNH to the
Guillenmette residence is deficient.”

The Comm ssion issued an Order of Notice on March
22, 2001, scheduling a Pre-Hearing Conference for April 18,
2001. However, due to a deficiency in the service of the
Order of Notice, the Pre-Hearing Conference did not take place
as schedul ed.

On April 24, 2001, at the suggestion of Staff, the
Conpl ai nants submtted a witten prelimnary statenent of
their position. In their letter, the conpl ainants stated that
(1) they have suffered serious damage and econom c | oss at
their residence as a result of PSNH service, (2) they are in a
position to offer expert testinony that the damage in question
has not been caused by any wiring problens on the custoner
side of their PSNH neter, (3) PSNH knew as early as Decenber
31, 1996 about a poor connection at the conplainants' neter,
which was a "principal cause of voltage surges and sags
experienced by the Conplainants,” and (4) the conpl ai nants

intend to challenge the applicable Comm ssion rules pertaining
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to service quality "to the extent they are relied upon by PSNH
as a defense.”

Staff responded to this filing on April 25, 2001
expressing the concern that the conplaints are seeking to
pursue tort clains agai nst PSNH over which the Comm ssion
| acks jurisdiction. According to Staff, the Comm ssion's
enabling statutes do not confer the authority to make the
conpl ai nants whole via an award of civil damages — a renedy
which, in Staff's view, the conpl ai nants are seeking here.
Finally, Staff took the position that a challenge to any
applicable Comm ssion rules is beyond the scope of this
proceedi ng, contending that PSNH coul d i ndeed defend itself
here by denonstrating that it conplied with the applicable
rul es.

On May 3, 2001, PSNH filed a notion to dism ss the
proceeding. In its notion, PSNH (1) characterized this
proceeding as "fundanentally a civil claimfor damages to
property" properly cognizable in court and over which the
Conmi ssi on should decline to assert jurisdiction, (2) alleged
that there has been "no petition or other proper pleading
filed by conplainants in this case which clearly specifies
what act or omi ssion by PSNH in violation of any |aw, rule,

regul ation or order is the basis of [the Guillenettes']
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conplaint, as required by RSA 365:1," and (3) contended that,
because this is not a rul emaki ng proceedi ng, the Conm ssion
| acks the jurisdiction in this docket to hear the
conpl ai nants' chall enge to any of the Conm ssion's rules.

The Comm ssion issued a revised Order of Notice on
April 27, 2001, scheduling a Pre-Hearing Conference for May 8,
2001. The Pre-Hearing Conference took place as schedul ed.
The focus of the Pre-Hearing Conference was the issues raised
in the various filings described above relative to the
Comm ssion's jurisdiction and authority. The Conm ssion
encouraged PSNH and the conpl ai nants to conduct settl enment
di scussi ons, and requested that the conplainants file a "bil
of particulars" so as to permt PSNH and the Conm ssion to
have a nore precise idea as to the specific allegations they
conpl ai nants were maki ng agai nst the Conpany. Follow ng the
Pre-Hearing Conference, the parties and Staff nmet for a
techni cal session. At the technical session, there was
agreenent to await resolution of the pending dism ssal notion
prior to submtting a proposed procedural schedul e.

The conplainants filed an objection to PSNH s
di sm ssal nmotion on May 17, 2001. |In their objection, the
conpl ai nants contended that PSNH s request for dism ssal

i gnores the express provisions of the Comnm ssion's Order of
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Notice, which noted that the docket is proceeding as an
i nvestigation pursuant to RSA 365:1. The conpl ai nants further
took the position that PSNH has viol ated RSA 374:1 (setting
forth utilities' duty to "furnish such service and facilities
as shall be reasonably safe and adequate and in all other
respects just and reasonable") and, therefore, is guilty of a
felony pursuant to RSA 365:41, subjecting the conpany to a
fine of up to $25, 000.

In their objection to the dism ssal nmotion, the
conpl ai nants stated that they are seeking damages not through
a tort claimbut pursuant to the terns and conditions of
PSNH s delivery service tariff. The conplainants invoked case
| aw noting that the Conm ssion has plenary authority over
utility tariffs, which do not sinply state the terns of the
contractual relationship between a utility and its custoners
but al so have the force and effect of law. According to the
conpl ai nants, their request for damges "is based upon the
terms of PSNH s tariff and its quasi-I|egislative binding
effect on PSNH, not an express del egation of authority by the
| egislature to the PUC. "

The conpl ai nants further concede that, under the
Adm ni strative Procedure Act, the Comm ssion's rules are

"prima facie evidence of the proper interpretation of the
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matter that they refer to." RSA 541-A:22, 11 (subject to
exception when Joint Legislative Conmttee on Adm nistrative
Rul es deni es approval of rule). But, according to the
conpl ai nants, "the nerest inquiry by the Comm ssion would
qui ckly establish as a matter of common sense that Rul e Puc
304.02, as interpreted by PSNH, is totally at odds with RSA
374:1." According to the conpl ai nants, nothing in the
appl i cabl e | aw precl udes the Comm ssion from conducti ng such
an inquiry here.

PSNH submtted a reply on May 18, 2001. In it, PSNH
took the position that the Conm ssion's Order of Notice is
purely a procedural device for instituting the docket and does
not confer any jurisdiction on the Comm ssion that it woul d
not ot herwi se have pursuant to statute. PSNH further
characterized as a "surprising revelation" the position
asserted in the conpl ai nants' objection that they are seeking
fines in accordance with RSA 365:41 upon a determ nation that
the conpany is guilty of a felony. According to PSNH, the
Superior Court and not the Conm ssion is the appropriate forum
for adjudicating felony proceedi ngs under New Hanpshire | aw.
PSNH further contended that it is entitled to trial by jury in
such a proceeding, as well as every other constitutional and

statutory protection accorded a crimnal defendant. PSNH
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additionally asserted that prosecution of felony requires

i ndictnent by grand jury and is also subject to the authority
of the Attorney General or relevant County Attorney to

det erm ne whether to proceed.

Finally, PSNH in its reply argued that there is no
merit to the conplainants' assertion that the conpany's tariff
provides a basis for the Comm ssion to entertain their bid for
econom ¢ damages. According to PSNH, the tariff does indeed
carry the force and effect of law — but, in this instance,
sinply with the result that the tariff establishes the
causation standard that the conplainants would have to neet in
any tort action brought by the conplainants in court.

Al t hough the O fice of Consunmer Advocate (OCA) had
not previously entered an appearance on behalf of residential
ratepayers, OCA filed a response to PSNH s reply menorandum on
May 29, 2001. OCA objected to PSNH s contention that the
Comm ssion is without authority to inpose a nonetary penalty
agai nst the conpany pursuant to RSA 365:41. OCA relied upon
Appeal of Conservation Law Foundation of New Engl and, Inc.

127 N.H 606 (1986). Specifically, OCA invoked the New
Hanmpshire Supreme Court's reference to a "'constitutiona
cal culus' in which the interests of investors, like the

interests of custoners, are variables.” |d. at 639. The
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Court was referring to the constitutional requirenments of
rat emaki ng. According to OCA, the sane "constitutional
cal cul us" should be applied to the Conmm ssion's inposition of
fines and penalties, with the result that such sanctions be
deemed within the Comm ssion's | awful powers. According to
OCA, "[t]here is no logic to the view that the Comm ssion
sonehow has the authority to nmake decisions that can effect
hundreds of mllions of dollars['] worth of stockhol der val ue,
but is not able to inpose penalties because of due process.”

The Comm ssion Staff has not taken a position on
PSNH s di sm ssal noti on.

On June 4, 2001, the conplainants filed a docunent
entitled "Statement of Ann and Tim Guillenette" that was
intended to be responsive to the Conm ssion's request at the
Pre-Hearing Conference that the conplainants supply a bill of
particulars. The June 4 filing states that (1) the
conpl ai nants suffered "extensive |oss and danage caused by
electricity” for which they have incurred repair and
repl acenent costs of at |east $26, 000, plus conpensation for
"“continuing enotional distress” as well as "foreseeabl e and
consequenti al damage,"” (2) the conplainants intend to submt
"conpel i ng evidence" that the damage in question was caused

by electricity, such evidence consisting of "testinony from
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appliance repairnmen as well as authenticated repair records,"”
(3) the conplainants "will offer expert testinony from at
| east one licensed electrician to support their contention
that the damage has not been caused by wiring problens on the
Guillenmettes' side of the neter,"” plus an internal PSNH
docurment from 1996 indicating that a PSNH enpl oyee received a
report froman unspecified "electrician" that "one of the
phases was only partially installed at neter socket,
i ndi cating that PSNH knew as early as 1996 "that a poor
connection at Conpl ai nants' meter existed.”
1. COW SSI ON ANALYSI S

It has | ong been established as a matter of New
Hanpshire law that the Comm ssion "is a creation of the
| egi sl ature and as such is endowed with only the powers and
authority which are expressly granted or fairly inplied by
statute.” Appeal of Public Service Co. of New Hanpshire, 122
N. H. 1062, 1066 (1982) (citing Petition of Boston & Maine
R R, 82 N H 116, 116, 129 A. 880, 880 (1925)). The
Comm ssion's "generalized powers of supervision" over
utilities is not a source of such authority. |Id.

There is no question that the Comm ssion has the
statutory authority to conduct the formal investigation

requested by the conplainants. RSA 365:1 expressly permts
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any person to "make conplaint to the comm ssion by petition
setting forth in witing any thing or act clained to have been
done or to have been omtted by any public utility in
violation of any provision of law, or of the terms and
conditions of its franchises or charter, or of any order of
the comm ssion.” RSA 365:2 provides for the forwarding of
such conplaint to the subject utility with a demand for an
answer, and RSA 365:3 relieves the Comm ssion of any
obligation to act where the utility nmakes "reparations for any
injury alleged and . . . cease[s] to conmmit or to permt the
violation of law, franchise or order charged in the
conplaint.” Finally, pursuant to RSA 365: 4,

[i]f the charges are not satisfied as provided in

RSA 365:3, and it shall appear to the comm ssion

that there are reasonabl e grounds therefor, it shall

i nvestigate the sanme in such manner and by such

means as it shall deem proper, and, after notice and

hearing, take such action within its powers as the

facts justify.
(Enphasi s added.)

We have considered the record adduced at the
prehearing conference and have revi ewed the papers submtted
by the parties and Staff, including the detail ed response
provi ded by PSNH, and, while we take note of Staff's view upon

informal investigation that the allegations of the

conpl ainants |ack nerit, we nevertheless find that sufficient
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questions remain unanswered to provi de reasonabl e grounds
within the neani ng of RSA 365:4 to conduct a full and formal

i nvestigation, along the lines set forth below Accordingly,
we nmust deny PSNH s notion to dism ss the proceeding.

However, we share with the parties and Staff a view
that it will be helpful and efficient if we confront at the
outset the nature of the relief sought by the conplai nants.

Al t hough t he Conmi ssion enjoys full authority to investigate
matters related to New Hanpshire utilities, Chapter 365, which
governs conplaints to, and proceedi ngs before, the Comm ssion,
provi des the Conmm ssion with | ess than plenary authority to
redress custoner conpl aints.

The Comm ssion may order a utility to "make due
reparation”™ to a custoner, with such reparation covering "only
paynents made within 2 years before the date of filing the
petition for reparation” in cases where a conpl aint has been
made "covering any rate, fare, charge or price demanded and
collected" by a utility. RSA 365:29. Assum ng that such a
remedy woul d be appropriate here, see Granite State
Transm ssion Co. v. State, 105 N.H 454, 456-57 (1964) (noting
Comm ssion's authority under RSA 365:29 "to prevent
unr easonabl e prejudice or disadvantage to custonmers”), it is

far nore limted in scope than the danages and penalties the
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conpl ai nants apparently seek.

The only other provision of Chapter 369 that speaks
to a nonetary renmedy against a utility is RSA 365:41, which
provi des that

[al]ny public utility which shall violate any
provisions of this title, or fails, omts or
negl ects to obey, observe or conply with any order,
direction or requirenment of the comm ssion, shall be
guilty of a felony and, shall be subject to a civil
penal ty, as determ ned by the conm ssion, not to
exceed $25,000. No portion of any fine, nor any
costs associated with an adm nistrative or court
proceedi ng which results in a fine pursuant to this
section, shall be considered by the comm ssion in
fixing any tenporary, pernmanent, or energency rates
or charges of such utility.?
RSA 365:41 penalties and any other forfeiture incurred under
t he provisions of Chapter 365, "shall be recovered in an
action brought by the attorney general in the nanme of the
state, and when recovered shall be paid to the state
treasurer.” In other words, such recovered suns are not
avai l abl e to conpensate individual wonged customers.
G ven these provisions, and the general principle

not ed above that the Conm ssion has only the authority

expressly conferred by statute or fairly inplied fromsuch an

1 A separate provision nmakes officers or agents of
utilities potentially liable for a civil penalty of up to
$10, 000 when they willfully violate, or procure, aid or abet
the violation of, comm ssion orders or enabling statutes. See

RSA 365: 42.
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enactnent, we conclude that we | ack the authority to award
civil damages to a utility custonmer as a result of service
provided by a utility that is of deficient quality. The
Legi sl ature appears to have made a policy choice, between
vesting the Comm ssion with the authority to make such
aggrieved custonmers whole — a function traditionally reserved
to courts — and giving the Conmm ssion only a mechani sm for
nmotivating utilities via adm nistrative sanctions to conply
with the rel evant requirenents.

This hardly reduces investigati ons under RSA 365: 4
into enpty exercises. Authority to redress custoner
conplaints by ordering utilities to take appropriate action is
both explicitly conferred by Chapter 365 and may be fairly
inplied by its provisions as well as other of the Comm ssion's
enabling statutes. See, e.g., RSA 365:2 (noting that
Comm ssion may require "that the matters conpl ai ned of be
satisfied" at tinme conplaint is forwarded to utility); RSA
365: 4 (upon investigation, conm ssion may "take such action
within its powers as the facts justify"); RSA 365:23 (inposing
upon utilities duty to "observe and obey every requirenment"” of
comm ssion orders); RSA 365:40 ("Every public utility and al
of fers and agents of the same shall obey, observe, and conply

with every order made by the comm ssion under authority of
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this title so long as the sane shall remain in force."); RSA

374:7 ("The Comm ssion shall have power to investigate and

ascertain . . . the nmethods enployed by public utilities in
manuf acturing, transmtting or supplying . . . electricity for
l'ight, heat or power . . . and, after notice and hearing

t hereon, shall have power to order all reasonable and just

i nprovenents in service or methods."). Obviously, the
Legi sl ature woul d not have inposed upon utilities the duty to
conply with Comm ssion directives if it did not intend to
confer upon the Conm ssion the authority to direct utilities
to take actions as a result of formal investigations. This
has been | ong recogni zed. See, e.g., State v. New Hanpshire
Gas & Electric Co., 86 N.H 16, 29-30 (1932) (noting

Conmmi ssion's "plenary" authority to issue orders directly
affecting service or rates).? W do not opine here on whether
a determ nation that the Conm ssion makes in a conplaint case

may al so have a coll ateral estopped or res judicata effect.

2 |In order to enforce such directives, the Comm ssion is
enpowered to "lay the facts before the attorney general, and
to direct himinmmediately to begin an action in the nane of
the state praying for appropriate relief by mandanus,
injunction or otherwise." RSA 374:41. Although the New
Hanpshire Supreme Court has suggested that, in exercising this
authority, the Conm ssion "acts in a supervisory or
i nqui sitorial capacity, in which its function is not unlike
that of a grand jury," New Hanpshire Gas & Electric Co., 86
N.H at 33, the Court has never held that we |ack the power to
order utilities to enforce specific service quality standards.
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G ven these statutory directives, our conception of
an RSA 365:4 investigation differs fromthe one descri bed by
the conplainants in the various papers they have filed thus
far in this proceeding. The conplainants would apparently
have us superintend sonething very nmuch like a civil lawsuit,
in which the contending parties generate conpeting evidence, a
verdict is rendered and the wonged party is nmade whol e.
Nei t her the statutes governing the Comm ssion, nor the
Adm ni strative Procedure Act, permt the Conm ssion to provide
such a remedy. The statutory schene does pernit other, nore
fl exi bl e, approaches when appropriate. See RSA 541-A:31
(describing requirenments for adjudicative proceeding in
contested cases). W regard RSA 365:4 proceedi ngs, when
triggered by consumer conplaints that are unrelated to
paynments, as an opportunity to pinpoint and solve problens
with service quality in a manner that pronotes fidelity to the
utilities' statutory obligation to provide "such service and
facilities as shall be reasonably safe and adequate and in al
ot her respects just and reasonable.” RSA 374:1. In other
words, an RSA 365:4 proceeding is sinply a second and nore
formal phase, subject to the requirenents of the
Adm ni strative Procedure Act, of the consuner dispute

resol uti on process that begi ns whenever a ratepayer contacts
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the Comm ssion's Consuner Affairs Departnment with a conpl aint.
As the conpl ai nants note, a Commi ssi on-approved
tariff of a New Hanpshire utility does not sinply define the
contractual relationship between the utility and its custoners
but has "the force and effect of law. " Appeal of Pennichuck
Wat er Works, 120 N.H 562, 566 (1980). In suggesting that
this special character of tariffs sonehow confers upon the
Comm ssion the authority to adjudicate a claimfor civil
danages that inplicates the terns of the tariff, the
conpl ai nants m sapprehend the significance of the concept in
guestion. In the Pennichuck case, the New Hanpshire Suprenme
Court made the point in connection with its determ nation that
when the Comm ssion considers a proposed tariff it rmust adhere
to the constitutional limtations on the exercise of
| egislative functions. |d. at 565-66. More generally, the
notion that a tariff has the force and effect of |aw neans
that in disputes arising under a tariff certain defenses
typically applicable to contract clains may not be invoked,
see Appeal of Vicon Recovery Systens, Inc., 130 N.H 801, 805
(1988), all custoners are presunmed to be aware of the tariff's
ternms, see Bellsouth Tel ecommunications, Inc. v. Kerrigan, 55
F. Supp. 2d 1314, 1318 (N.D.Fla. 1999), the tariff supercedes

any other agreenments made by a utility and a customer, see
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id., and language in a tariff my |limt a utility's liability
to a custonmer fromwhat it would otherw se be under generally
applicable legal principles,® see Disk 'n'" Data, Inc. v. AT&T
Communi cations, 616 N. E.2d 76, 77 (Mass. 1993). Even though
our inprimtur confers upon a tariff the force and effect of
law, we are no nore enpowered to adjudicate civil damges
claims inplicating the tariff than the Legislature would be
t he appropriate forumfor adjudication of a civil damages
claimthat inplicates a provision of the New Hanpshire Revi sed
St at ut es.

On the question of whether the conpl ai nants may use
this proceeding to vindicate their contention that our rule
governi ng voltage variation, Puc 304.02, is, as conplainants
all ege, "totally at odds with RSA 374:1," we agree with PSNH
subj ect to one caveat. Under the Adm nistrative Procedure
Act, duly pronulgated rules are not sinply "prima facie
evi dence of the proper interpretation of the matter that they

refer to" but also "have the force of | aw unl ess anended or

3 As the conplainants point out, PSNH s delivery service
tariff contains certain | anguage that speaks to the conpany's
potential liability to custoners for damages and we recently
declined to permt PSNH to revise this provision. See Order
No. 23,659 (March 22, 2001). This decision inplicates the
Conmi ssion's quasi-legislative function and has no bearing on
the extent of our quasi-judicial authority to resolve
di sput es.
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revised or unless a court of conpetent jurisdiction determ nes
ot herwi se.” RSA 541-A:23, Il. The Comm ssion's pronul gati on
of the specific voltage variation standards set forth in Puc
304. 02 constitutes the agency's consi dered judgnent that
conpliance with such standards is consistent with the nore
general statutory prescription for safe and adequate service
contained in RSA 374:1. Because this judgnent has the force
of law, PSNH was, and is, entitled to rely upon it. The case
cited by the conplainants, Petition of Smth, 139 N.H 299
(1994), is sinply an illustration of the principle enshrined
in RSA 541-A:23, Il, that a court of conpetent jurisdiction
may declare a rule invalid because it is inconsistent with the
statute it purports to inplement. It does not suggest that

t he Comm ssion may sanction a utility for conduct that is in
conpliance with a rule that has been duly pronul gated by that
same conm ssi on.

This is not to say, however, that we will refuse to
entertain evidence proffered in an RSA 365:4 proceeding in an
effort to denonstrate that a duly promulgated rule is
i nadequate to assure safe and reliable utility service. W do
not rule out the possibility that the conplainants are correct
in their assertion that our rule governing voltage variation

does not provide themwi th the protections to which they are
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otherwi se entitled by law. Were we to so determ ne, we are
confident that we have the power to take appropriate action —
either by ordering appropriate custonmer-specific or utility-
specific action here, by exercising our energency rul emaking
authority, see RSA 541-A:18 (allow ng for energency rule
promul gation in case of "imm nent peril to the public health
or safety"), or by instituting a formal rul emaki ng proceedi ng
under RSA 541-A:3 and related provisions. Therefore,
conpl ai nants should not hesitate to pursue their theory at
hearing that Puc 404.02 provides themw th insufficient
protection and requires revision. They should bear in nmnd,
however, that absent evidence that PSNH m sinterpreted or
m sapplied the rule, we will not sanction the Conpany, which
was entitled to rely upon these duly promnul gated gui delines
t hat have the force and effect of law until we determ ne
ot herw se.

We next take up PSNH s contention that the
Comm ssion is without jurisdiction to sanction a utility under
RSA 365:41 in light of the constitutional and statutory
saf equards that attend felony crimnal proceedings, including
the right to trial by jury, indictment by grand jury and the
exerci se of prosecutorial discretion. There is obviously no

question that the Comm ssion is without the jurisdiction to



DE 01-023

-20-

adj udi cate crimnal cases of any kind. But there is a well-
recogni zed di stinction between crim nal charges, which are the
excl usive province of the crimnal courts, and civil
forfeitures, which do not require the sanme procedural

saf eguards and which can be inposed by adm nistrative agencies
in appropriate circunmstances w thout application of the sane
stringent constitutional limtations. See, e.g., Lopez v.

Di rector, New Hanpshire Div. of Mdtor Vehicles, = NH |
., 761 A 2d 448, 450 (2000) (concluding that, because

adm ni strative driver license suspension statute is not
crimnal, "crimnal |aw does not apply to these proceedi ngs");
State v. Fitzgerald, 137 N.H 23, 26 (1993) (discussing

di stinction between civil penalties and crimnal fines for
doubl e jeopardy purposes); Peaslee v. Koenig, 122 N H 828,
830 (1982) (noting that civil burden of proof may apply in
case arising under statute with both civil and cri n nal
provisions as long as only civil penalties are inposed); see
al so Helvering v. Mtchell, 303 U S. 391, 400 (1938)

(concluding that IRS could constitutionally inpose fine and
noting that "[f]orfeiture of goods or their value and the
payment of fixed or variable sums of nobney are . . . sanctions
whi ch have been recogni zed as enforceable by civil proceedi ngs

since the original revenue |aw of 1789").
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Qur understandi ng of the crimnal provisions of RSA
365:41 is identical to that of PSNH. If, hypothetically, a
formal or informal investigation by the Conm ssion reveal ed
m sconduct that, in our judgnent, was of a sufficiently
serious nature to warrant felony prosecution under RSA 365:41,
the only avenue of recourse would be to make the rel evant
facts known to the Attorney Ceneral and request that he
institute crimnal proceedings in the appropriate court.
However, PSNH is incorrect in its suggestion that we |ack
addi ti onal and separate authority under RSA 365:41 to inpose a
civil forfeiture.* W express no view as to whether such a
result would be appropriate in this case, concluding only that
not hi ng about RSA 365:41 or the conplainants' invocation of it
warrants di sm ssal of the proceeding on jurisdictional
grounds.?®

Next we take up PSNH s contention that we should
di sm ss the proceedi ng because the conpl ai nants have failed to

provide a petition or other proper pleading setting forth what

4 As already noted, although we have the authority to
i npose such a penalty, the Attorney General has the obligation
of recovering the sumfromthe subject utility in an
appropriate civil action. See RSA 365:43.

5 Gven this determnation, it is not necessary for us to
consider OCA's position with regard to the potenti al
applicability of the "constitutional cal culus" described in
t he Conservation Law Foundati on case.
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acts or om ssions by PSNH formthe basis of their conplaint.
We agree that RSA 365:1 contenplates that the subm ssion of
such a witing will ordinarily conprise the triggering event
of a formal investigation under RSA 365:4. In this instance,
Staff initiated the proceeding and, by letter to PSNH,
establi shed a deadline for the conpany to file a witten
response pursuant to RSA 365:2. PSNH duly made such a filing,
wi t hout raising any issues at that tinme as to the manner in
whi ch the formal investigation was instituted or the lack of a
formal witten petition fromthe conplainants. It is nowtoo
|ate to i npose such a procedural default on the conpl ai nants.
In any event, we find that the conplainants' June 4 filing
sufficiently sets forth a conplaint within the paraneters of
what is contenplated by RSA 365: 1.

Finally, we deemit appropriate to advise the
parties as to how we intend to conduct the remainder of this
proceeding. First, the conplainants are to advise the
Comm ssion in witing, within ten days of entry of this Order,
whet her they intend to continue to pursue their conplaint in
i ght of our ruling herein on the scope of renedies avail able
to them

Second, the prehearing conference record and the

papers submtted thus far make two things clear: (1) the
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conpl ai nants al |l ege they have suffered recurring voltage-
rel ated problens at their residence that have caused them
significant property damage, a situation that PSNH does not
deny and that common sense suggests should not be allowed to
persist, and (2) the conpl ainants have never permtted PSNH to
inspect the wiring in their home, on the custoner side of the
meter, to test PSNH s hypothesis that the problens experienced
by the conplainants are the result of that wiring and not the
service provided by the conpany. |In our judgnent, a full and
t horough investigation of this matter requires the inspection
by a conpetent and objective electrical engineer of the
conpl ai nants' pren ses W ring.

Therefore, we intend to engage the services of an

i ndependent engineering or licensed electrician consultant to
perform such an inspection and provide a report to the
Comm ssion, with copies provided to the conplai nant and PSNH
We will assess the cost of such inspection to PSNH  See RSA
365:37, Il. We will also allow PSNH to observe the inspection
and comment on the report. The conplainants are required to
advi se the Comm ssion in witing, within ten days of the entry
of this Order, as to whether they will permt such an
i nspection. Should they fail to grant such perm ssion, we

will dismss the proceeding with prejudice and concl ude our
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i nvestigation w thout any further action.

In addition, in order to hel p determ ne whet her any
al | eged voltage surge or sag continues to exist, we wll
require PSNH to attach a voltage recording device to the
conplainant's neter for a continuous period of two nonths.

Based upon the foregoing, it is hereby

ORDERED, that the notion to dismss filed by Public
Service Conpany of New Hanpshire is DENIED;, and it is

FURTHER ORDERED, that the conplainants shall advise
the Commission in witing within ten days of the entry of this
Order as to whether: 1) they intend to continue to pursue
their conplaint; and 2) they will permt inspection of their
prem ses wiring by an independent inspector appointed by the
Comm ssi on and acconpani ed by an observer from PSNH, as set
forth above; and it is

FURTHER ORDERED, that, assum ng conpl ai nants permt
such inspection, the Executive Director, in consultation with
t he Chi ef Engi neer of the Conmm ssion, appoint such independent
i nspector and provide that the costs of such appoi ntnment be
assessed to PSNH, and it is

FURTHER ORDERED, that PSNH attach a voltage
recording device to the conplainant's neter for a continuous

period of two nonths.
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By order of the Public Utilities Conm ssion of New

Hanmpshire this twenty-ei ghth day of June, 2001.

Dougl as L. Patch Susan S. Geiger Nancy Brockway
Chai r man Conmi ssi oner Conmmi ssi oner

Attested by:

Thomas B. CGetz
Executive Director and Secretary



